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Examining Chapter 15 Jurisdictional Eligibility in New York and Delaware After
Octaviar II

BY: MICHAEL R. NESTOR AND JUSTIN H. RUCKI

R ecent case law from the United States Court of Ap-
peals for the Second Circuit in Drawbridge Spe-
cial Opportunities Fund LP v. Barnet (‘‘Octaviar

I’’)1 has made the threshold question of whether juris-
diction exists in the United States to commence a Chap-
ter 15 case a more involved process for foreign repre-
sentatives and their counsel, at least if wishing to com-
mence the case within the Second Circuit (26 BBLR 5,
1/2/14). The Second Circuit’s reasoning and holding has
been expressly rejected by at least one Delaware bank-
ruptcy judge, creating a split regarding the require-
ments for availability of Chapter 15 relief. In late June,
the United States Bankruptcy Court for the Southern
District of New York somewhat narrowed the gap cre-
ated by this split while on remand (‘‘Octaviar II’’) (26
BBLR 861, 6/26/14).2 Nevertheless, a significant differ-
ence – and uncertainties – remain.

This article details the Chapter 15 jurisdictional re-
quirements resulting from the Second Circuit’s ruling in
Octaviar I and the contrasting requirements set forth by
the United States Bankruptcy Court for the District of
Delaware in In re Bemarmara Consulting a.s.3 The ar-
ticle will also detail the holding of Octaviar II, and con-
clude with an analysis and summary of the jurisdic-
tional requirements and considerations currently in
place following these various decisions for those who
may be seeking Chapter 15 relief in New York or Dela-
ware.

Octaviar I
Octaviar I presented an Australian company, Octa-

viar Administration Pty Ltd. (‘‘OA’’), in an Australian
liquidation proceeding. The foreign representatives of
the Australian entity sought recognition of the Austra-
lian proceeding as a foreign main proceeding in the
United States in accordance with Chapter 15 of the
Bankruptcy Code.4

In the Australian proceeding, various Australian af-
filiates of Drawbridge Special Opportunities Fund LP
(‘‘Drawbridge’’) had been investigated and a lawsuit
was commenced in Australia against certain of those af-
filiates seeking 210 million Australian dollars. Recog-
nizing that Chapter 15 recognition was being sought by
the foreign representatives to pursue certain other
Drawbridge affiliates in the United States, Drawbridge
objected to the petition for Chapter 15 recognition,
claiming that OA was ineligible to be a debtor under
Chapter 15 of the Bankruptcy Code because it was not
eligible to be a debtor under the Bankruptcy Code’s
general jurisdictional provision, 11 U.S.C. § 109(a).5

Section 109(a) provides that ‘‘[n]otwithstanding any
other provision of this section, only a person that re-
sides or has a domicile, a place of business, or property
in the United States, or a municipality, may be a debtor
under this title.’’6 Drawbridge’s argument hinged on the
fact that the ‘‘title’’ referenced in Section 109 is Title 11
of the United States Code, which is all chapters of the
Bankruptcy Code, including Chapter 15 of the Bank-

1 Drawbridge Special Opportunities Fund LP v. Barnet (In
re Barnet), 2013 BL 341634, 737 F.3d 238 (2d Cir. 2013), here-
inafter referred to as ‘‘Octaviar I.’’

2 In re Octaviar Administration Pty. Ltd, 2014 BL 171081,
Case No. 14-10438 (SCC) (Bankr. S.D.N.Y. June 19, 2014)
[Docket No. 18], hereinafter referred to as ‘‘Octaviar II.’’

3 In re Bemarmara Consulting a.s., Case No. 13-13037 (KG)
(Bankr. D. Del. Dec. 17, 2013) (bench ruling) [Docket No. 38].

4 Octaviar I, 737 F.3d at 241.
5 See id.
6 11 U.S.C. § 109(a).
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ruptcy Code.7 OA was, obviously, not a municipality.
The foreign representatives of OA did not assert OA
had a residence, domicile or place of business in the
United States. In briefing, the foreign representatives
did argue that OA had property in the United States in
the form of potential litigation claims against Ameri-
cans, but Drawbridge argued that even if any claims
materialized, they would be assets located in the domi-
cile of the Australian plaintiff and not the American de-
fendants.8

In an oral transcript ruling, the bankruptcy court did
not rule on the question of whether OA had property in
the United States. Instead, relying on the rulings of
other bankruptcy judges in the Southern District of
New York, the bankruptcy court concluded that the ju-
risdictional requirements of Section 109(a) did not have
to be met with respect to a prospective Chapter 15
debtor. The Court concluded that the references to a
‘‘debtor’’ in Chapter 15 just required that there be a
‘‘debtor’’ in a foreign proceeding – and went on to grant
recognition of OA’s foreign proceeding.9 Drawbridge
appealed and the United States Court of Appeals
granted a certification for direct appeal, bypassing the
U.S. District Court for the Southern District of New
York.10

On appeal, the Second Circuit reversed and re-
manded the bankruptcy court. The Second Circuit rea-
soned that Chapter 1 of the Bankruptcy Code applies to
Chapter 15 cases, per Section 103 of the Bankruptcy
Code, and Section 109(a) is in Chapter 1, thus limiting
the entity that may be a Chapter 15 debtor.11 In so rul-
ing, the Second Circuit dismissed the fact that its hold-
ing is inconsistent with a different federal statute, 28
U.S.C. § 1410(2), which states that a Chapter 15 case
‘‘may be commenced’’ in the District Court where litiga-
tion against the foreign debtor is pending ‘‘if the debtor
does not have a place of business or assets in the United
States.’’ Specifically, the Second Circuit found this con-
flict to be immaterial, characterizing 28 U.S.C.
§ 1410(2) as ‘‘merely procedural.’’12

Consequently, any Chapter 15 case to be filed in the
Southern District of New York or elsewhere within the
Second Circuit must be for an entity that satisfies the
requirements of Section 109(a), such as by having a
bank account or other property in the United States.

Bemarmara Consulting
Six days after the Second Circuit’s ruling in Octaviar

I, then-Chief Judge Kevin Gross of the United States
Bankruptcy Court for the District of Delaware reached

the opposite conclusion in Bemarmara Consulting. Like
the bankruptcy court in Octaviar I, Bemarmara Con-
sulting held that the debtor entity in a Chapter 15 case
does not need to meet the jurisdictional requirements
set forth in Section 109(a) of the Bankruptcy Code.13

In Bemarmara Consulting, the foreign representative
in a Czech Republic insolvency proceeding sought rec-
ognition of that proceeding under Chapter 15. A plain-
tiff in litigation against Bemarmara Consulting in the
United States District Court for the District of Delaware
objected to recognition of the Czech proceeding, argu-
ing that the debtor did not have assets located in the
United States and was therefore not eligible to be a
debtor in Chapter 15. The Delaware bankruptcy court,
noting that the Second Circuit’s ruling in Octaviar I was
not controlling on it, rejected arguments that Section
109(a) required a Chapter 15 debtor to have assets in
the United States.14

The Delaware bankruptcy court reasoned that Sec-
tion 109(a) provides requirements for debtors, but that
in Chapter 15 the foreign representative, not the debtor,
petitioned the court for relief. The Delaware bank-
ruptcy court also relied upon Section 1502’s separate
definition of ‘‘debtor’’ for the purposes of Chapter 15.
This definition provides that, for purposes of Chapter
15, ‘‘ ‘debtor’ means an entity that is the subject of a for-
eign proceeding.’’15 The Delaware bankruptcy court
also noted that commentators have reflected on the pos-
sibility that the potential application of Section 109(a)
was a ‘‘scrivener’s error and that the intent was that
109(a) would not apply.’’16 Although not mentioned in
the Delaware bankruptcy court’s ruling, this ruling is
also consistent with 28 U.S.C. § 1410(2), unlike the Sec-
ond Circuit’s ruling in Octaviar I.

Octaviar II
On remand from the Second Circuit, Drawbridge and

OA’s foreign representatives renewed their fight over
whether OA has property in the United States. OA’s for-
eign representatives once again argued that OA has
property in the United States in the form of litigation
claims against Americans, and Drawbridge again main-
tained its position that potential or asserted causes of
action are assets located in the domicile of the plaintiff
foreign representatives, not the American defendants.17

On June 19, 2014, the bankruptcy court issued a writ-
ten opinion on the matter, holding that OA ‘‘has prop-
erty in the United States in the form of claims or causes
of action against Drawbridge and other U.S. entities’’
and thus is eligible to be a Chapter 15 debtor under Sec-
tion 109(a) of the Bankruptcy Code and the Second Cir-
cuit’s ruling in Octaviar I.18 In reaching this holding,
the bankruptcy court rejected Drawbridge’s argument
that causes of action are per se property in the country
of the domicile of the plaintiff and factually distin-
guished other recent precedent from the Southern Dis-
trict of New York, In re Fairfield Sentry Ltd.,19 where a

7 See In the Matter of Octaviar Administration Pty Ltd,
Case No. 12-13443 (SCC) (Bankr. S.D.N.Y. Sept. 13, 2012)
(bench ruling), at pp. 16-18, hereinafter referred to as ‘‘Octa-
viar I Bankruptcy Court Ruling.’’

8 See Objection of Drawbridge Special Opportunities Fund
LP To Alleged Foreign Representatives’ Verified Petition Un-
der Chapter 15 For Recognition Of Foreign Main Proceeding,
Case No. 12-13443 (SCC) (Bankr. S.D.N.Y. Aug. 30, 2012)
[Docket No. 13] and Petitioners’ Response To Objection Of
Drawbridge Special Opportunities Fund LP To Verified Peti-
tion Under Chapter 15 For Recognition Of A Foreign Main Pro-
ceeding, Case No. 12-13443 (SCC) (Bankr. S.D.N.Y. Sept. 5,
2012) [Docket No. 16].

9 See Octaviar I Bankruptcy Court Ruling, at pp. 29-31.
10 See Octaviar I, 737 F. 3d at 241.
11 See id. at 247-51.
12 See id.

13 See Bemarmara Consulting, at pp. 8-9.
14 See id., at pp. 3-9.
15 11 U.S.C. § 1502.
16 See Bemarmara Consulting, at pp. 8-9.
17 Octaviar II, at pp. 7-13.
18 See id.., at pp. 10-14.
19 See In re Fairfield Sentry Ltd., 2013 BL 8090, 484 B.R.

615 (Bankr. S.D.N.Y. 2013). As noted in Octaviar II, this Fair-
field Sentry decision is not the Fairfield Sentry decision af-
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cause of action was found to be property within the
country of domicile of the plaintiff (25 BBLR 215,
2/14/13). In so doing, the bankruptcy court considered
itself to be adopting the same test for determining situs
of a cause of action as in Fairfield Sentry, which is ‘‘a
‘common sense appraisal of the requirements of justice
and convenience’ in the particular circumstance at is-
sue.’’20 But on the facts of this case, the bankruptcy
court found that this flexible test merited a situs within
the United States. The key facts cited by the bankruptcy
court were that the foreign representatives had ‘‘as-
serted claims under U.S. law that involve defendants lo-
cated in the United States and include allegations that
certain funds were wrongfully transferred by Draw-
bridge and other U.S. entities to the United States’’ and
that the American litigation did not involve the same
parties as litigation commenced by the foreign repre-
sentatives overseas.21

The bankruptcy court also concluded that a second
form of property existed in the United States: an un-
drawn retainer in the possession of the foreign repre-
sentatives’ U.S. counsel in a U.S. bank. The bankruptcy
court concluded that the funds were placed in the
United States in good faith and to fulfill an ‘‘obvious le-
gitimate economic function,’’ and not in an attempt to
manufacture jurisdiction.22

Implications for Invoking Chapter 15
Following Octaviar I, Bemarmara Consulting and

Octaviar II, the law regarding eligibility for commenc-
ing Chapter 15 cases is decidedly unsettled.

What is clear is that any Chapter 15 case to be com-
menced within the Second Circuit must be for a debtor
that meets the jurisdictional requirements set forth in
Section 109(a) of the Bankruptcy Code. Thus, within
the Second Circuit, any prospective Chapter 15 debtor
must either have property in the United States or have
a residence, domicile or place of business in the United
States. What is less clear is when an intangible asset,
such as a cause of action, will be deemed a U.S. asset,
or whether an undrawn retainer held by U.S. counsel
will generally be deemed a good faith basis for jurisdic-
tion. For the time being, Octaviar II, like Fairfield Sen-
try before it, sets forth a test for determining the situs
of a cause of action or other intangible asset in the
Chapter 15 jurisdictional context. But it is uncertain the
extent to which other bankruptcy courts will adopt this
same test and, to the extent they do, the equitable and
fact-specific nature of the test makes predicting the si-
tus of an intangible asset such as a cause of action very
difficult. Likewise, the determination of whether a re-
tainer was placed in the United States in good faith or
to manufacture jurisdiction can also become a subjec-
tive determination.

By contrast, Bemarmara Consulting sets a clear,
bright-line test for determining whether an entity is eli-
gible to be a debtor in Chapter 15 – whether the pro-
spective debtor is a debtor in a foreign proceeding. Be-
marmara Consulting is not binding on the other Dela-
ware bankruptcy judges, but presents a persuasive
precedent nonetheless, and at a minimum creates a
split of authority regarding whether the jurisdictional
requirement of Section 109(a) for a debtor to have a do-
micile, place of business or assets in the United States
applies in Chapter 15 recognition proceedings.

firmed by the Second Circuit in Morning Mist Holding Ltd. v
.Krys (In re Fairfield Sentry, Ltd.), 2013 BL 102426, 714 F.3d
127 (2d Cir. 2013). Rather, this decision was affirmed by the
District Court (see Order Affirming Decision of Bankruptcy
Court, Kenneth Krys v. Farnum Place, LLC (In re Fairfield
Sentry Ltd.), Case No. 13-Civ. 1524 (AKH) (S.D.N.Y. July 3,
2013) [Docket No. 15]) and remains pending in the Second
Circuit. (See Notice of Appeal, Kenneth Krys v. Farnum Place,
LLC (In re Fairfield Sentry Ltd.), Case No. 13-Civ. 1524 (AKH)
(S.D.N.Y. Aug. 2, 2013) [Docket No. 19].

20 Octaviar II, at p. 13 (quoting Fairfield Sentry, 484 B.R. at
624).

21 Octaviar II, at pp. 10-14.
22 Octaviar II, at pp. 14-17.
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