
Delaware
  Banker

Winter 2016
Vol. 12   No. 1

 

Rising 
Interest
Rates

Will They
Lift All
Boats?



Delaware
   BankerThe Delaware Bankers Association

P.O. Box 781
Dover, DE  19903-0781

Phone: (302) 678-8600             Fax: (302) 678-5511
www.debankers.com

Editorial Disclaimer:
The opinions expressed in articles by authors other than the Association staff and 
officers are the responsibility of the authors only and not necessarily those of the 
Delaware Bankers Association. Questions and comments should be addressed to 
the Editors. No part of this publication may be reproduced without the written 
permission of the Editors.  Copyright 2016 by the Delaware Bankers Association. 
All Rights Reserved.

Delaware Banker seeks to provide banking updates and other news of interest 
to the members of the Delaware Bankers Association.  With the exception of of-
ficial announcements, the Delaware Bankers Association disclaims responsibility 
for opinion and statements contained in Delaware Banker, and does not endorse 
any product or service. Delaware Banker  is designed to provide accurate informa-
tion on the subject matter covered. It is presented with the understanding the 
publisher is not engaged in rendering legal, accounting, or other professional 
services or advice.

The Quarterly Publication of the Delaware Bankers Association

Winter 2016
Vol. 12,  No. 1

Contents

SUBMISSIONS
Delaware Banker welcomes news items from members of the Delaware Bankers Association. The Editors reserve the 
right to refuse any advertising or editorial copy deemed unsuitable for publication.  The Editors reserve the right to set 
the publication date in accordance with the Association’s needs.  Direct submissions to Greg Koseluk at greg.koseluk@
debankers.com

SUBSCRIPTIONS
Delaware Banker is available free of charge to all officers, executives, management, and key personnel of DBA members. 
Paid subscriptions to Delaware Banker are available to all others at a rate of $20 per year. To be placed on the subscriber 
list, please email Greg Koseluk at greg.koseluk@debankers.com. 

ADVERTISING
Advertising inquiries should be directed to Greg Koseluk at (302) 382-6467 or greg.koseluk@debankers.com. Rates will 
be furnished upon request.

DBA
D e l a w a r e         B a n k e r s         A s s o c i a t i o n  

Delaware Banker - Winter 2016                 3

BOARD OF DIRECTORS
CHAIRMAN

Rodger Levenson 
Executive Vice President 

WSFS Bank
 PAST CHAIRMAN

David E. Gillan
Chairman of the Board and CEO

County Bank

CHAIRMAN-ELECT
Mark A. Graham 

EVP, Wealth Advisory Services 
Wilmington Trust

DIRECTORS

Elizabeth D. Albano
Chief Financial Officer

Artisans’ Bank

Cynthia D.M. Brown
President

Commonwealth Trust Company

John J. Coane
President

Comenity Bank

Thomas M. Forrest
President

U.S. Trust Company of Delaware

David M. Hargadon 
SVP, Regional Vice President

TD Bank

Nicholas M. Marsini, Jr. 
Regional President

PNC Bank Delaware

Donna G. Mitchell
President & CEO 

Deutsche Bank Trust Co. DE

James J. Roszkowski
President

Discover Bank

William S. Wallace
COO, Consumer & Community Banking 

Chase Card Services

President, CEO & Treasurer 
Sarah A. Long

Delaware Banker
Editing & Design

Greg Koseluk

P. 22P. 14P. 10

DIRECTOR-AT-LARGE
P. Randolph Taylor 

President
Fulton Bank, Delaware Division

View from the Chair ....................................................................... 4
President’s Report .......................................................................... 6
What’s New at the DBA ................................................................. 8
Cover Story: Rising Tides ...................................................................10
Recent Developments in Marketplace Lending ........................... 14
Identity Theft: Don’t Think It Can’t Happen to You ................. 18
For Your Benefit ................................................................................. 24 
Compliance Focus ....................................................................... 26
DBA Calendar of Events ............................................................... 28
Lending Law Update .................................................................... 30



Lending Law Update

30           Delaware Banker - Winter 2016

Commercial real estate lending is 
underwritten on the value of, and 
cash flow from, the financed property, 

making the enforceability and priority of 
the mortgage paramount.  Here are five 
common situations in which banks can 
end up with mortgages that are impaired 
or with lien priority that is less than 
expected:

1. Erroneous Property Description.  An 
incorrect metes and bounds description 
used in a mortgage can result in liens on 
adjacent properties overlapping with the 
mortgage and the inability to foreclose 
the mortgage because it does not 
encumber only a subdivided, conveyable 
parcel.  Typical errors include keying 
errors that result in a description without 
an enclosed parcel or not matching the 
survey, and descriptions being taken 
from old deeds that do not match revised 
record plats.

2. Hidden Pre-Existing Rights.  Pre-
existing purchase options and rights 
of first offer can be buried in leases or 
management agreements, leading to rights 
that can impair the ability to foreclose.  
It is essential to not only carefully 
review title reports for these rights, but 
also obtain estoppel certificates from 
commercial property tenants regarding 
the absence of these rights.

3. Statutory Liens and Assessments.  
Banks have always had to live with “super 
priority” tax liens for periods after loan 
closing that prime existing mortgages.  
These super lien rights now extend 
beyond basic real estate and school taxes, 
to assessments for special improvement 
districts (such as Wilmington’s Business 
Improvement District), community 
association assessments (which have 
priority over first and second mortgages to 
the extent of assessments for a six month 
period under the Delaware Uniform 

Common Interest Ownership Act), and 
assessments imposed to repay loans made 
for renewable energy improvement costs 
under Property Assessed Clean Energy 
(PACE) programs.

4. Lack of Power and Authority.  If a 
business entity’s or trust’s organizational 
documents do not provide proper power 
and authority to obtain a mortgage 
loan, the mortgage lien can be void.  It 
is essential to review the borrower’s 
documents and resolutions to determine 
that obtaining the loan for the purpose at 
hand is in the borrower’s power, that the 
borrower can and has authorized the loan, 
and that the person signing the mortgage 
has the authority to do so.

5. Lack of Consideration and 
Fraudulent Transfers.  If the real 
estate securing the loan is owned by a 
guarantor, the lack of a sufficient nexus 
between the guarantor and the borrower 
can result in an unenforceable mortgage 
due to no benefit given to the guarantor; 
and if reasonably equivalent value is 
not provided to the guarantor for the 
mortgage, the mortgage can be set aside 
as a fraudulent transfer under the United 
States Bankruptcy Code and Delaware 
Uniform Fraudulent Transfer Act.

There are many other ways that banks can 
lose mortgage lien priority.  Fortunately, 
the five pitfalls mentioned here and other 
lien risks can be minimized by careful 
closing diligence and documentation.

by
Brent C. Shaffer, Esq.
Young Conaway Stargatt & Taylor, LLP

Top Five Ways Banks Can Lose 
Mortgage Lien Priority

“The five 
pitfalls mentioned 
here and other lien 
risks can be 
minimized by 
careful closing 
diligence and 
documentation.”
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