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Federal-Mogul Prompts 
Preemption Precedent

The Third Circuit Court of Appeals recently 

In re Federal-Mogul Global Inc.,2

Motor Vehicle Cas. 
Co. v. Thorpe Insulation Co. (In re Thorpe Insulation 
Co.),3

 Federal-Mogul 

4 

ers in Federal-Mogul and Thorpe.

Federal-Mogul Finds Grounds 
for Express and Implied Preemption
 Federal-Mogul

5 

Code.6

1 This article has been prepared for informational purposes only and does not constitute 
legal advice. This information is not intended to create, and the receipt of it does not con-
stitute, a lawyer/client relationship. Readers should not act without seeking advice from 
professional advisers. The opinions expressed herein are those of the authors and do not 
necessarily reflect the views of their respective firms, clients or any affiliates of any of the 
foregoing. Mr. Lockwood’s firm represented the Official Committee of Asbestos Claimants 
(ACC), Mr. Steen’s firm represented the debtors and Mr. Harron’s firm represented the 
legal representative for the future asbestos claimants (FCR) in . Young 
Conaway associate Sara Beth A.R. Kohut also contributed to this article.

2 684 F.3d 355 (3d Cir. 2012).
3 677 F.3d 869 (9th Cir. 2012).
4 , 684 F.3d at 360.

5 . at 363.
6 . at 369-75.
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In 
re Combustion Engineering Inc.  or In re Global 
Indus. Techs. Inc.,

tion in those cases.

Federal-Mogul, the court addressed “the proper 

 One 

 

PG&E Co. v. Cal. Dep’t of Toxic Substances 
Control,

tion .”

the Third Circuit found that the two provisions 

22

23 
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the trust.25

26 
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28 The court noted 

interests of all affected parties.
 Lastly, the court declined to address the “parade 
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7 . at 363-64.
8 . at 382.
9 . at 365-67.
10 391 F.3d 190 (3d Cir. 2004).
11 645 F.3d 201 (3d Cir. 2011) ( ).
12 , 684 F.3d at 365-67.
13 . at 367.
14 See 11 U.S.C. § 1123(a) (quoted in , 684 F.3d at 368 n. 20).
15 The statute provides in relevant part that “[n]otwithstanding any otherwise applicable 

nonbankruptcy law, a plan shall...(5) provide adequate means for the plan’s implementa-
tion, such as...(B) transfer of all or any part of the property of the estate to one or more 
entities.” 11 U.S.C. § 1123(a)(5)(B).

16 , 684 F.3d at 368.
17 . at 369 (quoting , 124 F.3d 487, 

493 (3d Cir. 1997)).
18 . at 369-70.
19 . at 371.
20 350 F.3d 932 (9th Cir. 2003).

21 , 684 F.3d at 372 (emphasis supplied). 
22 . at 372-73 (quoting 7  ¶ 1123.01[5] (Alan N. Resnick and Henry 

J. Sommer eds., 16th ed. 2009)).
23 . at 373-74. The insurers also urged a narrow reading of § 1123(a) based on legisla-

tive history and prior practice. . at 374. The court concluded that pre-Bankruptcy Code 
practice and legislative history were “too equivocal to overcome the plain meaning of 
the text, which provides compelling evidence of Congress’s intent to preempt contrary 
nonbankruptcy law.” . 

24 . at 379.
25 . 
26 . at 379-80.
27 . at 380.
28 . 
29 . at 380-81.
30 . at 381.
31 . at 381-82.
32 . at 381 (quoting 11 U.S.C. § 1129(a)(3)).
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35 Without pre
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The Influence of Ninth Circuit Precedent
 Federal-Mogul Thorpe,37 in which 

38 The Ninth Circuit 

 
 The fact that the Ninth Circuit  did not rely on 

PG&E

PG&E, 
Thorpe

 Thorpe
PG&E 
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Practical Consequences
Federal-Mogul and Thorpe

insurer opposition to the transfer of insurance assets to a 

46

ly few noninsurance assets, these decisions should provide 

 For insurers, Federal-Mogul and Thorpe
47

these decisions, particularly if followed in other circuits, the 

  abi

33 . (citing , 518 U.S. 470 (1996), and 
, 474 U.S. 494 (1986)).

34 . at 378.
35 . at 378-79.
36 . at 379.
37 . at 367, 373 n. 26.
38 , 677 F.3d at 888-91.
39 . at 889.
40 , 677 F.3d at 890 (quoting , 350 F.3d at 937) (internal quotations omitted); 

, 684 F.3d at 372.
41 , 677 F.3d at 890.
42 .
43 . at 890-91. The court noted that enforcing the anti-assignment provisions “would be to the detriment 

of the potential efficacy of a § 524(g) plan” in as much as “no insurer would settle...because by refusing 
to settle, the insurer could position itself to claim forfeiture of the insurance if a plan proceeded and there 
was a consequent breach of the anti-assignment provisions.” . at 890. 

44 . at 891.

45 . at 891.
46 Asbestos bankruptcy cases tend to be lengthy and litigious. Indeed, the case was filed in 

2001, and the plan was not confirmed until 2007. 
47 , 391 F.3d at 218; , 417 B.R. 289, 315-17 

(Bankr. W.D. Pa. 2006). Like many insurance-neutrality provisions, those in the  plan 
gave “insurers the right to assert against the trust any defense to coverage already available under the 
policies, excepting only the defense that the transfer to the trust violated the policies’ anti-assignment 
provisions.” , 684 F.3d at 363.


