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Case Alert: In re Givens

DELAWARE JUDGE DISTINGUISHES PHILADELPHIA
NEWSPAPERS IN INDIVIDUAL CHAPTER 11 CASE

Ina memaorandum order issued on December 7, 2010, United States Bankruptey Judoe
Brendan Linehan Shannon sustained a mortgagee's abjection to an individual chapter
11 debtor's plan where the debtor proposed to sell his residence free and clear of the
martgage without permitting the mortgagee to credit bid. 0 re Givens, Case Mo, 09-
14401 (BLE) (Bankr. D. Del). The debtor argued that the sale was permitted under the
“indubitable equivalent” cramdown provision of Bankruptey Code & 11 29002008000, as
interpreted by In re Philadelphia Mewspapers, LLC, 888 F 3d 298 {3d Cir. 20100 {finding
it was possible to provide secured creditors the "indubitable equivalent' of their security
interest without permitting them to credit bid at a sale of its collateral). The modgages
argued that Bankruptcy Code § 1123000580 supersedes Philadelphia Mewspapers
hecause it specifically forbids a plan from madifying the rights of a3 holder of a modgage
in the dehtor's principal residence.

The Court agreed with the morgagee that the specific language of & 1123(k(5)
governed over the general language of & 1129(MC0OAN as interpreted by Philadelphia
Newspapers. While noting that neither party had cited any law regarding whether there
was a "right to credit hid" under Delaware state [aw, the Court concluded such a right
existed hased upon a general provision in the motgage permitting the monoagee, in
the event of default by the bhorrower, to take any "reasonahble or appropriate act” to protect
its interestin the residence, and the general policy of Delaware law favoring freedom of
contract. Specifically, the Court found that, "where Debtor proposes to open hidding an
the Residence securing the Mote at an amount substantially less than what is owed an
the Mote, the secured creditor's ahbility to credit hid is the guintessential 'reasonable or
appropriate actto protect [its] interest'.

Since the analysis in Philadelphia Mewspapers dealt with the federal statutory right to
credit bid under Bankruptey Code §§ 3630k and 11110k, rather than a state-law right, it
is unclear whether the assertion of such a right under state law would have impacted
the decision of the Third Circuit in that case. However, the decision in Givens should
provide guidance to lenders regarding the importance of preserving hargained-for state
lawe rights and preserving {or not abrogating) those rights in chapter 11 cases.

¥ wvou Rawe any guestions or would like to discuss the decision fudher, please cortact any of the
Barhrupley and Coporgte Restuctudng padrers 3t Yourg Coraway. The Fim iz 3lso Feailable for
comalimentany Delaware Update GLE pmogEss to addmess any 3spects of Delawame law that ame of

imterest fo owr fiend s and colleagues amund the county.
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