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Law firms can
minimize risk,
confusion and
embarrassment by
setting style and
usage rules for
professional e-mail.

E-mail is the most frequently used method of communication in the mod-

ern law office.! Throughout the day, we e-mail clients, co-counsel, oppos-

ing counsel, colleagues and co-workers. We even send e-mails to people

who sit in neighboring offices or right outside our door. Just think about

the number of e-mails you receive in a typical day as opposed to the num-

ber of letters or phone calls.

he popularity of e-mail can be ex-

plained, in large part, with an ex-

amination of the medium’ many

benefits. For example, e-mail pro-
vides a way to share information with
multiple people simultancously, thus
minimizing the need for duplicative
and repetitive communications.

E-mail also can reduce the bother-
some game of phone tag, thereby giving
its recipient the opportunity to respond
at a time convenient to him or her.

Furthermore, e-mail enables work-
place mobility. Users can “talk” to one
another without regard to the particu-
lar time zone in which they are located,
and the need for meetings where the
only purpose is to share information is
eliminated.
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Additionally, internal communica-
tions can be made quickly, enabling
colleagues to share information with-
out the formality of letter or memoran-
dum.

Finally, e-mail provides a written
record of decisions made and agree-
ments reached. This is a particularly
compelling benefit given the nature of
our profession.

But, as with any powerful tool, e-
mail also is fraught with associated risks
and inherent dangers. For example,
the potential for misunderstandings
is greatly enhanced by the absence of
body language, facial expressions and
vocal tone that would atherwise pro-
vide important social clues.

Further, poorly drafted e-mail can



reduce, instead of enhance, productiv-
ity by muddying the intended message.
The risk of lost professional credibility
inherent in an e-mail that contains er-
rors in grammar, usage or spelling, or
is written in an inappropriate tone or
style, should be of primary concern to
the lawyer and his firm.

Standard telephone etiquette long
has been a routine component of work-
place training. But e-mail etiquette
(i.e., “netiquette”) is not yet a part of
most firms’ training programs. De-
spite e-mail’s potential dangers and the
frequency with which we use it, most
firms do not have a style guide or pro-
vide best practices to users.?

The typical firm has, at most, a
standard confidentiality statement that
is automatically tacked to the end of
every e-mail, along with a stern (and
routinely disregarded) warning not to
use the firm e-mail system for personal
business.

Given the lack of firm-wide guide-
lines and the absence of any meaningful
training, we can hardly claim surprise
when lawyers and staff send e-mails
that are sloppy, overly chummy, unin-
tentionally rude, or incomprehensible.

A well-planned style guide can help
guard against the potential perils of e-
mail.* When properly disseminated, it
can help new hires develop professional
e-mail habits. It can also remind more
experienced personnel of what consti-
tute best practices when composing
electronic correspondence.

In the sections that follow, we pro-
vide practical tips to consider as your
firm creates a style guide of its own or
just the next time you're inclined to
press “send.”

A Malleable Medium:
Audience Matters

E-mail presents particular challenges
because it is used in such a wide range of
contexts. At its most formal, e-mail can
almost take the place of a letter. But e-
mail also serves for extremely informal
communications, the kind that could
just as well be made by a quick phone
call. The different e mailing styles ap-
propriate for more and less formal situ-
ations need to be understood for firm

personnel to avoid pitfalls.

One way to view the different styles
is in terms of how the recipient stands
in relation to the writer. For example:

Most formal style:

* where the recipient is unknown to

the writer (e4., a client or attorney

one has not previously met)

e where communication with the

recipient is governed by procedural

rules (e, communicating with op-
posing counsel regarding a pending
matter)

Moderately formal style:

* where the most formal style is not

called for, but the recipient is not a

peer or close friend (e4., a person

substantially older or more senior in
the firm who is not a close friend)

Least formal style:

® where the recipient is a peer or,

if not a peer, is a close friend (eg.,

communication between associates,
between partners, or between an

attorney and a client who is also a

friend)

To use e-mail effectively, firm per-
sonnel need to understand that one
size does not fit all. A closing or turn
of phrase that would be perfectly ap-
propriate, and perhaps even advisable,
when e-mailing another attorney at
one’s level of seniority could be insult-
ing to a client or a senior partner.

Importantly, moreover, a substan-
tial difference in seniority or age can
call for increased formality even when
the sender is older or more senior than
the recipient, rather than vice versa. We
cannot assume that a person much low-
er in the pecking order will welcome
“down-stream” informality, particu-
larly if there’s any doubt that informal-
ity would be welcomed in the opposite
direction.

The Postcard Predicament

With one’saudience in mind, the next
question should be whether an e-mail is
an appropriate choice atall. For example,
complex information should not be sent
in an e-mail because it is not likely to be
given the attention it requires. Sensitive
information also should not be commu-
nicated with e-mail. Bad news should

be given in person, as should personnel
discipline and performance counseling.
Keep in mind the public outery when,
in 2006, RadioShack laid off 400 em-
ployees via e¢-mail.*

There is a helpful litmus test when
considering whether e-mail is an ap-
propriate medium, E-mail is the elec-
tronic equivalent of a postcard. If you
were sending your message through
the postal service, would a postcard or
a letter in an envelope be more suitable?
If a postcard would suffice, then an e-
mail is likely a safe choice.

Recipients and Subject Line

Who will receive your message may
seem to be an obvious consideration.
After all, we decide to send an e-mail
to someone, not abour something.
Without the “somecne” in mind, there
would be no reason to consider craft-
ing an e-mail at all. In fact, however,
the matter of recipients is a bit more nu-
anced than that.

These nuances are reflected in the
sheer number of options. The standard
e-mail message provides for three dif
ferent categories of recipients — a “To”
category, a “Cc” (carbon copy) cat-
egory, and a “Bec” (blind carbon copy)
category. These categories are often
misused due to a misunderstanding of
their varied purposes.

The e-mail should be addressed to
(z.e., those in the “To” category should
include) only those from whom you
want a response. An individual in the
“To™ category should be expected to
take some action as a result of your
message.

If, on the other hand, no action is
being requested, the individual should
be moved to the “Cc” category. You
“Cc” a recipient only because you want
her to be kept up to date — not because
you expect or desire some additional
action. In other words, a message sent
to a recipient in the “Cc” category is
the equivalent of an electronic “FY1.”
Do Not Mourn the Death of Bec

The proper purpose of the “Bec”
category is not so simply described.
Although reasonable minds may dif-
fer, we believe that the only time the
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“Bee” function should be used is to
copy someone internally, such as a legal
assistant, for a reason other than com-
municating the message (i.¢., for filing).
To “blindly” copy someone for other
purposes, simply forward a copy of the
message after it has been sent.

The reason for this perhaps brazen
suggestion is the false sense of security
offered by the “Bee” function. To test
the idea, send a test e-mail to a colleague
and “Bee” your assistant. Ask your as-
sistant to “Reply to AlL” You may be
surprised to see that her reply and the
fact that she had been “blind copied”
on the original message is revealed to
you and your colleague.

Another trap — one that practitio-
ners seem to be falling into more and
more often — involves the “AutoCom-
plete” function in Microsoft Outlook
and some other e-mail programs. As
you type in the first two or three let-
ters of a recipient’s name, the software
automatically completes the rest of the
name with the closest equivalent in its
“memory.” Often, however, the soft-
ware guesses wrong without your real-
izing it, and you unwittingly send your
e-mail to the wrong person. This error
not only can disclose client confidences
but also can result in the intended re-
cipient’s never getting the message, if
the mistaken recipient does not notice
the wrongly sent e-mail and advise you
of it.

The Importance of “Re:”

As many a litigant has learned to
his chagrin, e-mail is forever. E-mail
is stored, filed, searched and produced
in discovery. Ideally, e-mail not only is
free of unprofessional and inappropri-
ate material but is composed in such a
way that it will be of maximum utility
in the future.

Users should be cautioned not to
underestimate the importance of an e-
mail’s subject line. It is the first thing
that, after the sender’s name, the re-
cipient of the message will see. It also
is critical to the continued utility of the
message. Without an informative sub-
ject line, an e-mail is easily lost in the
vast morass of electronic data that re-
sides on our computers.

An effective subject line accurately
identifies the case or matter it pertains
to and its topic, It should, in short, be
short. Leave out unnecessary words
and, if your message includes multiple
topics, consider sending separate mes-
sages instead.

The perfect e-mail subject line sum-
marizes the message’s bottom line. If
you want the recipient to take some
action, that action should be the first
word in the subject after the case or
matter is identified. To better under-
stand the power of an effective subject
line, compare the examples below.

Before: Urgent

After: Gambini: Received counter-

offer from opposing counsel

Before: Tomorrow

After: Gambini: Confirm client

mtg. Wed. 9 a.m. re: counter-offer

Before: Quick question

After: Gambini: Move Wed.

meeting to 11 a.m.?

Before: Meeting

After: Gambini: Directions to Wed.

meeting attached

Thus, when replying to an e-mail,
do not automatically recycle the sub-
ject that the sender used. Often, the
sender will not have provided a helpful
subject — writing simply “Question”
or “Draft.” Change such vague subject
lines to state first the case and then the
topic: “Gambini — Question about
contempt.”

One question for your firm to con-
sider is the use of acronyms in subject
lines. Productivity experts advocate the
use of acronyms to help readers quickly
determine what action, if any, they are
expected to take. Examples include:

¢ RRR: Read, review, and respond

e NRR: No reply required

e AR: Action required

¢ RR: Reply requested

* EOM: End of message

An e-mail with “EOM” included in
the subject line warns its readers that
the subject line is the message and that
they need not open the message at all
because it contains no additional text.
The usefulness is easily understood if
you consider a message with the sub-
ject line: “Reminder: Meeting today at
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noon in Room 100. EOM.” Readers
know that no additional information is
contained in the body of the message.
The
course, is that they are counter-produc-
tive unless the reader understands their
meaning. Whether their use should be

trouble with acronyms, of

encouraged or prohibited is a decision
to be made on a firm-wide basis.

An middle-of-the-road
option is to recommend the use of ac-

advisable

ronyms but only for internal e-mails,
where the firm can ensure that all recip-
ients are versed in the acronyms’ mean-
ings and purpose because they will have
read the firm’s style guide and received
best-practices training,.

The subject line becomes especially
important when the same e-mail thread
has ranged over a variety of topics. A
subject line that may have started as an
accurate statement of content can be-
come completely inaccurate after sev-
eral replies back and forth, as the ropic
moves from the date when answers are
due, to the pro hac rules, to whether
the client wants to review briefs, to how
much of the retainer is left.

If all of these e-mails say “Response
date” in the subject line, it will become
much more difficult later to put your
hands on the one e-mail in which you
were given the name of the client con-
tact who is to receive advance drafts of
all court filings.

Another practice that can keep e-
mail threads from becoming useless is
to begin the text of each response with
the name of the person or persons ad-
dressed. Unless the thread is between
only two people, the person(s) ad-
dressed may change frem one response
to the next. The primary addressee may
sometimes appear in the “cc” line rather
than the “to” line, contrary to the ex-
pectations of future readers.

Making clear who is being addressed
at each step in the thread will save your
current and later audiences’ time in de-
ciphering what is meant.

Hello and Goodbye: Salutations
and Closings

Above we mentioned the usefulness
of beginning the body of an e-mail with
the primary addressee’ name when an



e-mail is sent to a group. A salutation
that names the addressee is also an im-
portant feature of all formal e-mails.

The most formal salutation is the
same as one would use in a letter, e.4.,
“Dear Ms. Jones:” or “Dear Harry:” by
itself on the first line. Older people tend
to address anyone they have not previ-
ously met by title and last name, and
then either request permission to use
first names or wait to see how the ad-
dressee signs off in response. Younger
people seem to be more comfortable
using an addressee’s first name from
the start.

A less formal opening consists of
only the addressee’s first name, without
a salutation (“Cynthia: . . .”). Least for-
mal is omitting an opening altogether
and launching immediately into one’s
message. This last style is usually un-
objectionable between peers (assuming
there is no risk of confusion about who
is being addressed), or within a series of
e-mails going back and forth like two
sides of a conversation.

However, personnel should be made
aware that omission of the addressee’s
name can come off as rude in other set-
tings. An e-mail from an attorney to
a paralegal that says simply, “Did you
send out the escrow agreement?” has
a connotation very different from an
e mail containing the same text but
opening with the paralegal’s name.

Closings also present a range of
choices, some more formal than others.
Bryan Garner, in his Dictionary of Mod-
ern Legal Usage (2d ed. 1995), includes
the following options in his list of com-
plimentary closings to letters, presented
in order of decreasing formality:

® Yours very truly (or Very truly

yours)

® Yours truly

= Sincerely (or Sincerely yours)

® Best wishes (or Best regards)

® Regards

* Best

“Thanks” should also be included
as one of the less formal closings, for
use when an e-mail makes a request of
the addressee. As with many policies,
the best guidance may be given by ex-
plaining what users are expected not to

do. For example, do closings such as
“Cheers,” or “All the best!™ accurately
portray your firm’s desired image?

As with openings, the least formal
choice is omission of a complimen-
tary closing entirely, and possibly the
sender’s name as well. While omission
of both the closing and the name can
come across as dismissive, it is not as
jarring to most people as the omission
of an opening. Therefore, users should
be instructed to include a closing of
some sort in every message.

Every e-mail to someone outside the
firm should end with the sender’s con-
tact information and (in most cases) a
confidentiality statement.® The contact
information should include the sender’s
full name, firm name, mailing address,
phone and fax numbers, and e-mail ad-
dress. It is customary not to include
the suffix “Esq.” on an attorney’s name
when he or she is the sender.

In order to avoid clogging up in-
house e-mails or long threads among
the same participants, you may want to
give users the option of omitting the
confidentiality statement.

Getting to the Point: The Body of
the Message

For reasons unknown, users tend to
view electronic communication as more
informal than is appropriate. This ca-
sual approach translates into an overall
carelessness, which leads to errors big
and small. E-mail should be written
with the same attention and consider-
ation given to correspondence sent on
firm letterhead.

Proofreading an e-mail before send-
ing it, for example, may seem as alien to
some as looking up the name of Grover
Cleveland’s Secretary of State in a hard-
bound encyclopedia. Users will need
to be told, therefore, that in all but the
most informal settings, e-mail must be
drafted, edited and proofread just as
carefully as a letter,

Typos and grammatical errors are
no less embarrassing to the firm, and
harmful to one’s reputation for profes-
sionalism, because they appear in an e-
mail.

Another bad habit that can result
from years of texting and instant-mes-

saging is the failure to provide full in-
formation to the recipient. Time per-
mitting, an e-mail should be reviewed
not only for typos but also to make
sure that all necessary information is
provided and that any likely sources of
misunderstanding have been corrected.
As with any other business writing, the
sender should anticipate the reader’s
questions and keep the reader’s, not
the writer’s, convenience foremost in
mind.

Formatting for Effectiveness

People tend to scan e-mail, instead
of reading it word for word. Authors
should consider this fact when draft-
ing their messages to ensure that the
desired information is received. The
single most important way to ensure
optimum cffectiveness is by keeping the
e-mail short and to the point. Complex,
lengthy discussion is best left for more
formal channels.

Not only should the overall message
be brief but so should the paragraphs
and sentences within the message. Ad-
ditionally, the use of bullets and head-
ings is an effective way to highlight im-
portant information and quickly convey
key points. The quintessential sign of a
poorly drafted e-mail is the overuse of
run-on sentences punctuated only by
multiple ellipses, written in a stream-
of-consciousness style.

Finally, good e-mail etiquette dic-
tates that certain formatting should be
avoided altogether. For example, nor-
mal sentence capitalization should al-
ways be used, not “ALL-CAPS” or all
lowercase.® Similarly, emphasis should
be made by effective word choice, not
with colors (especially red), oversized
font, or bold or italic style. Formatting
should be kept simple, particularly be-
cause many recipients may be viewing
the message on a device that affects ap-
pearance.

When Not to LOL

Deciphering the different levels of
formality can be especially important for
younger hires. Recent graduates who
have spent years instant-messaging and
texting their friends are accustomed to
communicating in a style that many old-
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er people have never seen. Continually
evolving abbreviations abound. TTYL
(“talk to you later”). LOLZ (plural of
“laughing out loud”). ROTFL (“roll-
ing on the floor laughing”). PWND
(“owned,” i.e., beaten in a competition,
with an “incorrect” P instead of O to
show irony). Similarly, emoticons are
employed liberally to make one’s tone
clearer: the smiley face — :-), the smile
with a wink— ;-), etc.

Most new hires seem to readily un-
derstand that this type of thing is not
appropriate in traditional business cor-
respondence. But it will be up to the
firm to clarify when, if at all, these col-
loquialisms may be used in work-related
e-mails.

Firms needn’t ban them outright,
however; they do have their place. In-
deed, they can often be useful to de-
fuse tension or avoid offense when
writing to peers. The firm’s job, then,
must be to determine such instances in
advance and communicate them to us-
ers unequivocally so that errors can be
avoided.

Be Wary of Reply All

Stories of lawyers in trouble because
of an e-mail in which they “replied to
all” are plentiful. There is the 2004
story of a Dewey Ballantine partner
whose “reply to all” of the 350 lawyers
in the firm’s New York office included a
racially insensitive comment.” In Janu-
ary 2009, Nielson removed the “Reply
All” button from all company comput-
ers used by its more than 35,000 em-
ployees after a similar incident.®

To prevent the potential embarrass-
ment, liability, and strain on productiv-
ity, some law firms have implemented
software that generates a pop-up warn-
ing any time a user presses “Reply All”?
You may be surprised to learn that, ac-
cording to the most recent survey of
technology use in law firms with 50
or more attorneys, 93% of respondents
reported that this type of warning was
currently being used."”

All law firms instruct their new hires
in the importance of maintaining client
confidences. Such instruction should
include a discussion of e-mail and the
ways in which confidentiality can be

most easily breached. More than other
professionals, lawyers need to be mind-
ful of the “Reply All” option.

Since we communicate frequently
with both opposing counsel and our
own clients and co-counsel, it is all too
easy to send a confidential message in-
advertently to a group of recipients that
includes someone on the other side.
Users therefore need to be instructed
to review lists of recipients before hit-
ting send and not to send an e-mail to
any recipient whose role in a matter is
not known.

The “Reply All” option should be
employed only when it is necessary for
the original sender and all original re-
cipients to receive your reply. Converse-
ly, the “Reply All” option should not
be used when only the original sender
or the original sender and a few but not
all of the other recipients need to know
your reply.

Conclusion

E-mail plays such a large role in the
delivery of legal services that the devel-
opment of good e-mail habits should
not be left to chance. We cannot as-
sume that our colleagues will simply
know, without guidance, what is and is
not appropriate. An e-mail style guide
addressing the issues we've discussed
above will help raise the professional
quality of e-mail and reduce confusion
and miscommunication between send-
ers and recipients. ®
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usatoday.com (Aug. 20, 2006}, available at
www.usatoday.com,/tech /news,/2006-08-
30-radioshack-email-layoffs_x.htm.
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