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n Omnicare, Inc. v. NC§ Healthcare, Inc.

(818 A.2d 914 (Del. 2003)), the Delaware
Supreme Court held that it was a per se
breach of fiduciary duty for the beoard to
authorise a merger agreement where both
(i) the apreement included a ‘force-the-
vote’ provision requiing that the merger
be submitted to a stockholder vote even if
the board later determined that it was not
in the best interests of the stockholders for
the merger to proceed; and (H) there was
a ‘stockholder lock-up’ by which one or
mare stockholders controlling the number
of votes nesded to approve the merger

So long as a
majority of the
stockholders remain
free to vote as
they please up to
the moment of the
stockholder vote,
Delaware law does
not require that
merger agreements
must contain a
‘fiduciary out’ of
any kind.

had contractually agreed to vote in favour
of the transaction. The Omnicare Court
reasoned that, taken together, these two
deal-protection devices “operated in concert
to have a preclusive and coercive effect”
that was inconsistent with the fiduciary
responsibilities of the directors.

The Omnicare Court went out of its way
to explain that it was not criticizing the use
of either of the two deal protection devices
employed therein when used independent
of the other. Nonetheless, even where there
is no stockholder lock-up, in the wake of
Omnicare, practiioners and deal-makers
nave questioned whether it is permissible to
authorise a merger agreement that inciudes
2 strict force-the-vote provision (Le., an
agreement that requires a stockholder vote
aotwithstanding a changed recormmenda-
tion and preciudes the board from termi-
nating the merger agreement to accept a
‘Superior Proposal’ or for any other reason
that the board might determine, in the exer-
cise of its fiduciery responsibility, that the
proposed merger is not in the best interests
of the stockhelders), Additionally, a debate
has arisen over whether the circumstances
in which a board of directors may change
its recommendation can be contractually
limited.

This article suggests that, so long as a
majority of the stockholders remain free to
vote as they please up to the moment of the
stockholder vote, Delaware law does not re-
guire that merger agreements must contain a
‘fiduciary out’ of any kind, and that it is per-
missible for a board of directors to authorise
a merger agregment with strict force the vote
provisions. Additionally, this article suggests
that it is inconsistent with Delaware law for
the board to authorise a merger agreement
that contains contractual restrictions upon

the circumstances under which the board
may change its recommendation,

History of force-the-vote provisions
Under Delaware law, for a corporation to
be acquired in a merger, the transaction
first must be approved by the board and
thereafter approved by the stockholders. In
the case of a publicly-traded corporation,
thers typicaily will be a time lag of no
less than thirty to sixty days from the
date of the beard action until the date the
stockholder vote. Prior to 1998, it generally
was believed that it was impermissible for
a board to approve a merger agreement that
required the transaction to be submitted to
2 stockholder vote if the board determined
that it no longer supported the desl. This
belief stemmed from the decision of the
Delaware Supreme Court in Smith v. Van
Gorkom (488 A.2d 858 (Del 1983)),
which noted, in dictum, that the main
Delaware merger statute (Section 251 of
the Delawars General Corporation Law
(DGCL)) tmplicitly provided that directors
could submit a merger to a stockholder
vote only if they continued to recommend
approval of the merger through the date of
the stockholder meeting.

In 1998, the DGCT. was amended to over-
rule the dictz in Smith v. Van Gorkom, by
making clear that force-the-vote provisions
are permissible in merger agreements. The
statutory authoszity for force-the-vote provi-
sions was firstincluded in Section 251(c} of
the DGCL. In 2003, a new Section 146 was
added to the DGCL in order to clarify that
force-the-vote provisions were permissible
with respect to any ‘matter’ submitted to a
stockholder vote,

Typically, but not always, a merger agree-
ment containing a force-the-vote provision »
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also will omit a provision that allows the
board to terminate the agreement in the
event of a changed recommendation. Al-
though the 1998 amendment to DGCL does
not specifically address the validity of such
a practice, it generally is believed that the
omission of such a fiduciary out fits ‘hand-
in-glove” with the inclusion of a force-the-
voie provision.
Deal-protection  devices wsed in
Omnicare

The deal protection scheme in Ommicare
sombined 4 force-the-vote provision (with
no fiduciary out) with contractual agree-
ments by two stockholders holding suf-
ficient shares to approve the transaction
to vote for the merzer, Thus, at the time
that the Omnicare merger agreement was
signed, the acquirer was assured that the
merger would be approved by a majority
of the stockholders, regardless of any supe-
tior offer that might be made for the target
and/or any other reason why the proposed
mezger might no longer be in the best in-
terests of the stockholders at the time of
the steckholder vote. As the Delaware Su-
preme Court observed, from the moment
the merger agrecment was approved by the
board, ultimate stockhelder approval of the
merger was a fait accompli’.

Foree-the-voteprovisionsunaccompanied
by a vote lock-up are lawful

Omnicare did not invalidate force-the-vote
provisions when not used in combination
with a stockholder lock-up. (Nor, for that
matter, did mnicare invalidate stockholder
lock-ups when not used in combination
with a force-the-vote provision.) Moreover,
force-the-vots provisions are expressly
authorised by the DGCL. As long as the
outcome of the stockholder vote is not a
Jait accompli (as was the case in Omnicare)
it is improbable that there is any per se
rule of fiduciary responsibility that would
preclude a board from authorising a
merger agreement that requires that it be
submitted to a stockholder vote, regardless
of the directors’ change of heart. It also
would seem to follow from the stztutory
autherisation of force-the-vote provisions
that they need not be accompanied by
fiduciary-out provisions allowing the targst
board to terminate the merger agreemment in

the event of a changed recommendation,
Indeed, if such a fiduciary-out were legally
necessary, then force-the-vote provisions
would nothave much value, as directors who
decide that they can no ionger recommend
a merger would, in most cases, have reason
to invoke the fiduciary-out, terminate the
merger agreement, and thereby avoid a
stockholder vote after all.

We leave to another day the circum-
stance where a majority stockholder seeks
to acquire the mincrity stake of a major-
ity-owned subsidiary. In such a situztion,
a force-the-vote provision would make the
autcorne of the stockholder vose a4 fait ac-
compl, because the proponent of the merg-
er also owns a majority of the subsidiary’s
stock. If the subsidiary is publicly traded
and the delivery of the parent corporation’s
written consent must await the circulation
or an Information Statement, of if the sub-
sidiary's charter bars the use of a written
stockholder consent to approve the merger
(as was the case in Ommnicare), there will
be a period between the target board’s ap-
proval of the merger agreement and the
stockholder vote/consent. During that time,
things can change such that the board of di-
rectors would ro longer deem it advisable
to proceed with the proposed merger. Since
the board’s change of recommendation
would have no effect on the outcome of the
votg, it is arguable that the merger agree-
ment must contain a fiduckary-out permit-
ting termination of the agreement under
appropriate circumséances.

The board must retain its ability to
change its recommendation

The very fact that a strict force-the-vote
provision is permissible highlights the
importanee of the board’s ability to provide
stockholders with all information that is
material to the decision whether to vote
for or against the merger, and to change
its recommendation where the board no
longer believes that the proposed merger is
in the stockholders’ best interests. If, after
approving a merger agreement, changed
circumstances cause the board to determine
that the proposed transaction is no longer
in the best interests of the stockholders,
the board probably has a fiduciary duty (as
well as a federal securities law obligation
in many instances) to commmunicate this
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The better approach
is that the board’s
ability to change its
recommendation
should remain
essentially
unfettered, so

that the forced
stockholder vote can
be a fully informed,
uncoerced decision
whether to approve
the proposed merger.

determiration to the stockhalders, Indeed,
itis arguable that withholding such material
information would cause the outcome of the
stackholder vote to be akin toafair accompli,
sincethe stockholders’ awareness of superior
options will have been artificially Hmited.
Accordingly, notwithstanding the fact that
many practitioners and dealmakers have
advocated provisions in rnerger agreements
that contractually limit the board's ability
to change its recommendation to the
circumstance where thers i3 a ‘Superior
Proposal’ (which, itself, is differently
defined in various agreements), the better
approach is that the board's ability to
change its recommendation should remain
essentially unfettered, so that the forced
stockholder vote can be a fully informed,
uncoerced decision whether o approve the
proposed merger, B

Bruce L. Silverstein is 2 partner and chairman of the
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