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Case Alert: In re Tribune Company, et. al

In connection with a complex discovery dispute amongst the proponents of competing
plans, ChiefJudge Kevin Carey was called upaon to make a series of rulings concerning
the community of interest privilege (afkda the "commaon interest privilege™ including (0
existence and scope of the privilege, (i) when such privilege commenced, and i) the
extent to which communications that occurred during a court-mandated mediation
proacess would be afforded protection pursuant to the Local Delaware Bankruptoy Rules
and Federal Rule of Evidence 408, Although acknowledging in his "Epilogue” that "[3]
determination imvolving [whether] the community of interest privilege applies is an
intensely fact-and-circumstance-driven exercise,"the Court analzed the applicahle facts
and circumstances surrounding the noteholders' demand for discovery from the Tribune
dehtors, the official committee of unsecured creditors and cerain lender parties who
were co-proponents of a competing plan of rearganization.

The threshald for Chief Judge Carey's ruling hinged upon the applicahility of the
community of interest privilege. While the noteholder objectors argued that the privilege
could not apply to parties with divergent economic interests, the Court rejected the
position and adopted the ruling by Judge Sontchi in Leslie Controls that "the party
ivaking the protection of the common interest doctrine must estahlish: (11 the
communication was made by separate parties in the course of a matter of comman
interest, () the communication was designed to further that effort, and (3) the privilege
was not othenwise waived." 437 B.R. 493, 4968 (Bankr. D. Del. 2010). Applying the testto
the facts, Chief Judge Carey found that the parties' joint interest in resolving the
disputes among them by "obtaining approval of their settlerment and confirmation of
[their] plan" was sufficient to warrant enforcement of the community of interest privilege.
Specifically, the Court ruled that the community of interest privilege commenced when
the relative term sheets were completed and filed with the Court.

Mext, the Court turned to the scope of the privilege. The objecting noteholders argued
that the priviledge should only encompass communications made ar written by lawyers.
The Court rejected this restrictive approach, finding that the privilege applies to
communications that are subject to the work product and attorney-client privilege
daoctrines. As such, the Court agreed with the proponents of the privilege that "the
appropriate inguiry iz whether the subject matter of the communications would be
protected by the attorney-client ar work product privilege hut for its disclosure to a party
with the commaon interest”

The Courtwas then left to decide the extent to which communications related to court-
mandated mediation should remain privileged under the Local Delaware Bankriptoy
Rules, Fed.R.Evid. 408 and applicahle case law. The objecting noteholders argued that
the proponents put otherwise non-discoverable information “in issue” by arguing that
the settlement was fair because it was the result of a judicial mediation process. The
Court ultimately acknowledged that a general limitation on mediation communications
was appropriate. Howeever, Court held that the "mediation privilege" wwould only protect
communications between the mediating parties on a mediation day and anly swith
parties who were present at the mediation (either in-person ar of-site).

Az owith any discovery dispute, and as acknowledged by Chief Judoe Carey, the facts will
mverwhelmingly dictate the result in such disputes. Howewer, the decision in Tribune
provides additional guidance regarding the enforceability and scope of the community of
interest privileoe.
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¥ you kave any guestions or would like do discuss the decision fuither, please contact any of the
Banhmuotcy and Copoate Aestructudng panners at Yowng Conaway. The Fimr iz 3lso Fuailable for
comalimentary Delaware Update GLE pmogamns o addmess any aspects of Delaware law that ae of

imberest o owr fierds ard colleagues amund Hre coumiy.
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