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ITS BITE JUST GOT WORSE!ITS BITE JUST GOT WORSE!
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GOVERNMENTAL GUIDANCEGOVERNMENTAL GUIDANCE

►►IRS and DOL have developed pages on their IRS and DOL have developed pages on their 
websites to provide COBRA Subsidy websites to provide COBRA Subsidy 
guidance:guidance:
 DOL: http://www.dol.gov/ebsa/COBRA.html
 IRS:  http://www.irs.gov/newsroom/article/0,,id=204505,00.html
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COBRA SUBSIDYCOBRA SUBSIDY
Effective March 1, 2009Effective March 1, 2009

►►American Recovery and Reinvestment Act of American Recovery and Reinvestment Act of 
2009 (ARRA) dramatically changes COBRA 2009 (ARRA) dramatically changes COBRA 
lawslaws

►►Changes effective immediatelyChanges effective immediately
►►Subsidy commences March 1, 2009Subsidy commences March 1, 2009
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Premium SubsidyPremium Subsidy

►►ARRA includes a 65% subsidy for qualified ARRA includes a 65% subsidy for qualified 
beneficiaries who lose coverage due to beneficiaries who lose coverage due to 
covered employeecovered employee’’s involuntary termination of s involuntary termination of 
employment between 9/1/08 and 12/31/09employment between 9/1/08 and 12/31/09

►►Subsidy applies not only to federal coverage Subsidy applies not only to federal coverage 
but comparable statebut comparable state--law programslaw programs
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Assistance Eligible IndividualsAssistance Eligible Individuals

►►““Assistance Eligible IndividualsAssistance Eligible Individuals”” are qualified are qualified 
beneficiaries:beneficiaries:
 Who lose coverage due to covered employeeWho lose coverage due to covered employee’’s s 

involuntary termination between 9/1/08 and involuntary termination between 9/1/08 and 
12/31/0912/31/09
 No gross misconductNo gross misconduct
 Qualified dependentsQualified dependents
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Assistance Eligible IndividualsAssistance Eligible Individuals

►►““Assistance Eligible IndividualsAssistance Eligible Individuals”” are are 
qualified beneficiaries who (cont.):qualified beneficiaries who (cont.):
 Elect COBRA coverageElect COBRA coverage
 Are not eligible for any other group coverage Are not eligible for any other group coverage 

or Medicareor Medicare
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Assistance Eligible IndividualsAssistance Eligible Individuals

►►Individuals with AGI in excess of $145,000 Individuals with AGI in excess of $145,000 
($290,000 for joint filers) are not eligible for ($290,000 for joint filers) are not eligible for 
the subsidythe subsidy

►►Premium may be paid by third party (i.e., Premium may be paid by third party (i.e., 
hospital, charity or Medicaid) and still hospital, charity or Medicaid) and still 
qualify for subsidyqualify for subsidy

►►Premiums paid by employer are not eligible Premiums paid by employer are not eligible 
for subsidyfor subsidy
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Assistance Eligible IndividualsAssistance Eligible Individuals

►►Individuals ineligible due to income who Individuals ineligible due to income who 
receive subsidy must repayreceive subsidy must repay

►►Subsidy repaid through personal income Subsidy repaid through personal income 
tax returnstax returns

►►Individual may make permanent election Individual may make permanent election 
to waive subsidyto waive subsidy
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Assistance Eligible IndividualsAssistance Eligible Individuals

►►Treasury/IRS to clarify definition Treasury/IRS to clarify definition ----
 Laid off?Laid off?
 Good Reason Terminations?Good Reason Terminations?
 Long term disability?Long term disability?
 EROsEROs??

►►DOL /HHS make determinations on appealDOL /HHS make determinations on appeal
 Establishing procedures for 15 day processEstablishing procedures for 15 day process
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Assistance Eligible IndividualsAssistance Eligible Individuals

►►Employer to make initial determinationEmployer to make initial determination
►►QBsQBs can appeal to DOL/HHScan appeal to DOL/HHS
►►DOL /HHS make determinations on appealDOL /HHS make determinations on appeal
 Establishing procedures for 15 day processEstablishing procedures for 15 day process
 Review of appeal will be Review of appeal will be de novode novo
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COBRA NonCOBRA Non--ElectorsElectors

►►Involuntarily terminated after September Involuntarily terminated after September 
1, 20081, 2008

►►COBRA EligibleCOBRA Eligible
►►Did not elect COBRA previouslyDid not elect COBRA previously
►►Notify of COBRA by April 18, 2009Notify of COBRA by April 18, 2009
►►Includes those who may have initially Includes those who may have initially 

elected COBRA but dropped coverageelected COBRA but dropped coverage
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COBRA NonCOBRA Non--ElectorsElectors

►►Enrollment Period commences February Enrollment Period commences February 
17, 2009 17, 2009 

►►Ends 60 days after notificationEnds 60 days after notification
►►COBRA coverage becomes effective COBRA coverage becomes effective 

March 1, 2009March 1, 2009
►►45 Days after election to pay initial 45 Days after election to pay initial 

COBRA premium?COBRA premium?
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COBRA NonCOBRA Non--ElectorsElectors

►►Potential >63 day break in coveragePotential >63 day break in coverage
►►Not treated as break in coverage for HIPAA Not treated as break in coverage for HIPAA 

purposespurposes
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COBRA ElectorsCOBRA Electors

►►Two Month Transition PeriodTwo Month Transition Period
►►May pay full March and April premiumMay pay full March and April premium
►►Can receive refund of premium or credit Can receive refund of premium or credit 

against future premiumsagainst future premiums
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New Notice RequirementsNew Notice Requirements

►►Notice must be provided to Notice must be provided to allall QBs with a QBs with a 
qualifying eventqualifying event
 After September 1, 2008 After September 1, 2008 
 Until December 31, 2009Until December 31, 2009



20

New Notice RequirementsNew Notice Requirements

►►COBRA notices must include:COBRA notices must include:
 Description of subsidyDescription of subsidy
 Description of extended 60 day election period Description of extended 60 day election period 

for subsidy eligible QBs who did not electfor subsidy eligible QBs who did not elect
 Qualified beneficiaryQualified beneficiary’’s obligation to notify Plan s obligation to notify Plan 

of changes in eligibility for subsidyof changes in eligibility for subsidy
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New Notice RequirementsNew Notice Requirements

►►COBRA notices must include (cont.):COBRA notices must include (cont.):
 Forms to establish eligibility for subsidyForms to establish eligibility for subsidy
 Contact info for the Plan AdministratorContact info for the Plan Administrator
 Description of alternative COBRA coverage Description of alternative COBRA coverage 

options, if availableoptions, if available
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New Notice RequirementsNew Notice Requirements

►►United States DOL issued Four Model United States DOL issued Four Model 
COBRA Notices on March 18, 2009COBRA Notices on March 18, 2009
 General NotiGeneral Notice ce 

►►Full Full –– includes notice and electionincludes notice and election
►►Abbreviated Abbreviated –– informs of premium reduction onlyinforms of premium reduction only

 Notice in Connection with Extended ElectionNotice in Connection with Extended Election
►► Qualifying Event 9/1/2008 Qualifying Event 9/1/2008 –– 12/31/200912/31/2009
►► Did not elect or elected and discontinuedDid not elect or elected and discontinued
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New Notice RequirementsNew Notice Requirements

►►United States DOL issued Four Model United States DOL issued Four Model 
COBRA Notices on March 18, 2009 (cont.)COBRA Notices on March 18, 2009 (cont.)
 Alternative Notice Alternative Notice –– State COBRA, etc.State COBRA, etc.

►► Notices available on line at: Notices available on line at: 
http://http://www.dol.gov/ebsa/COBRAmodelnotice.htmlwww.dol.gov/ebsa/COBRAmodelnotice.html
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New Notice RequirementsNew Notice Requirements

►► DOL Model NoticesDOL Model Notices
 Include Include ““Request for Treatment as an Assistance Request for Treatment as an Assistance 

Eligible IndividualEligible Individual””

►► Employer makes initial determination whether Employer makes initial determination whether 
individual is Assistance Eligible Individualindividual is Assistance Eligible Individual

►► If employer determines not Assistance EligibleIf employer determines not Assistance Eligible
 Individual can appeal to DOL who will make Individual can appeal to DOL who will make 

determination determination de novode novo within 15 dayswithin 15 days
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How it WorksHow it Works

►►Assistance eligible individual pays 35% of Assistance eligible individual pays 35% of 
the applicable premiumthe applicable premium

►►Person Person to whom premiums are payableto whom premiums are payable
applies for reimbursement for remaining applies for reimbursement for remaining 
65%65%

►►Reimbursement is credit against liability for Reimbursement is credit against liability for 
payroll taxespayroll taxes
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How it WorksHow it Works

►►Subsidy is claimed as a payroll tax creditSubsidy is claimed as a payroll tax credit
►►Credit claimed AFTER receipt of premiumsCredit claimed AFTER receipt of premiums
►►Deduct from payroll taxesDeduct from payroll taxes
►►Revised Form 941Revised Form 941
►►Refund if subsidy exceeds payroll tax liabilityRefund if subsidy exceeds payroll tax liability
►►Under deposit payroll taxes due to erroneous Under deposit payroll taxes due to erroneous 

subsidy subsidy ------ PENALTIES MAY APPLYPENALTIES MAY APPLY
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Who Gets the Reimbursement?Who Gets the Reimbursement?

►►If a multiemployer plan, the plan gets the If a multiemployer plan, the plan gets the 
creditcredit

►►For nonFor non--multiemployer plans or partially or multiemployer plans or partially or 
fully selffully self--insured plans, the employer insured plans, the employer 
maintaining the plan gets the creditmaintaining the plan gets the credit

►►For other plans not subject to COBRA, the For other plans not subject to COBRA, the 
insurer gets the creditinsurer gets the credit
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What Coverage is Subsidized?What Coverage is Subsidized?

►►Coverage otherwise available under a group Coverage otherwise available under a group 
health plan subject to ERISA and IRChealth plan subject to ERISA and IRC

►►Includes coverage required by state lawIncludes coverage required by state law
►►Includes coverage under HRA but not FSAIncludes coverage under HRA but not FSA
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Alternative CoverageAlternative Coverage

►►At the EmployerAt the Employer’’s option, eligible individual s option, eligible individual 
may elect different COBRA health coverage may elect different COBRA health coverage 
than the one he or she is enrolled in as long than the one he or she is enrolled in as long 
as as ––
•• Option chosen is among those offered by EmployerOption chosen is among those offered by Employer

•• Not more expensive than one previously electedNot more expensive than one previously elected
•• Election is made within 90 days of notification by Election is made within 90 days of notification by 

EmployerEmployer
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Duration of Subsidy?Duration of Subsidy?

►►Nine months from the date in which Nine months from the date in which 
subsidy first appliessubsidy first applies

►►End of the maximum COBRA periodEnd of the maximum COBRA period
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Duration of Subsidy?Duration of Subsidy?

►►Date the assistanceDate the assistance--eligible individual eligible individual 
becomes eligible for other coverage (not becomes eligible for other coverage (not 
including dental, vision, or FSA)including dental, vision, or FSA)

►►Recipient is required to notify the Plan if he Recipient is required to notify the Plan if he 
or she becomes eligible for other coverageor she becomes eligible for other coverage
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Duration of SubsidyDuration of Subsidy

►►Subsidy is for 9 months of COBRASubsidy is for 9 months of COBRA
►►When commence When commence ----
 Upon involuntary termination?Upon involuntary termination?
 At loss of coverage?At loss of coverage?
 After employer provided subsidy?After employer provided subsidy?
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How to Elect the SubsidyHow to Elect the Subsidy

►►After COBRA coverage is elected, eligible After COBRA coverage is elected, eligible 
individual pays only 35% of premiumindividual pays only 35% of premium

►►Extended election period for assistanceExtended election period for assistance--
eligible individual with no COBRA election in eligible individual with no COBRA election in 
place on 2/17/09place on 2/17/09

►►Special election does not extend period of Special election does not extend period of 
COBRA coverageCOBRA coverage
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CostCost

►►The amount paid by assistanceThe amount paid by assistance--eligible eligible 
individual is 35% of full cost of coverage, individual is 35% of full cost of coverage, 
including any administrative fee permissibly including any administrative fee permissibly 
chargedcharged

►►If employer is subsidizing coverage, may If employer is subsidizing coverage, may 
not charge more than 35%not charge more than 35%

►►Must be coordinated between other Must be coordinated between other 
subsidized coverage and COBRAsubsidized coverage and COBRA
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Compliance With New RulesCompliance With New Rules

►►New COBRA notices must be provided by New COBRA notices must be provided by 
April 18, 2009April 18, 2009

►►NonNon--compliance could result in ERISA notice compliance could result in ERISA notice 
penaltiespenalties

►►Notices must be sent to those who were Notices must be sent to those who were 
involuntarily terminated beginning involuntarily terminated beginning 
September 1, 2008September 1, 2008

►►Plans and SPD must be amendedPlans and SPD must be amended
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Notice of Group Coverage/MedicareNotice of Group Coverage/Medicare

►►AEI must notify group health plan when AEI must notify group health plan when 
covered under another health plan or covered under another health plan or 
MedicareMedicare
 Does not apply to limited coverage plans Does not apply to limited coverage plans 

(dental/vision only, FSA, HRA)(dental/vision only, FSA, HRA)

►►Notice must be writtenNotice must be written
 Time and manner to be prescribed by DOLTime and manner to be prescribed by DOL



39

Penalty for Failure to NotifyPenalty for Failure to Notify

►►Penalty for failure to provide notice of new Penalty for failure to provide notice of new 
group/Medicare coveragegroup/Medicare coverage

►►110% of the subsidy provided after 110% of the subsidy provided after 
termination of eligibility for subsidytermination of eligibility for subsidy

►►No penalty if due to reasonable cause not No penalty if due to reasonable cause not 
willful neglectwillful neglect
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HIPAA SPECIAL ENROLLMENTHIPAA SPECIAL ENROLLMENT

►►Employee or dependent covered by SCHIP Employee or dependent covered by SCHIP 
or Medicaidor Medicaid

►►Lose eligibilityLose eligibility
►►Requests coverage under employer plan Requests coverage under employer plan 

within 60 dayswithin 60 days
►►Must enroll in employer planMust enroll in employer plan
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HIPAA SPECIAL ENROLLMENTHIPAA SPECIAL ENROLLMENT

►►Employee or dependent becomes eligible for Employee or dependent becomes eligible for 
premium assistance under Medicaid or premium assistance under Medicaid or 
SCHIPSCHIP

►►Requests coverage under employer plan Requests coverage under employer plan 
within 60 dayswithin 60 days

►►Must enroll in employer planMust enroll in employer plan
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HIPAA SPECIAL ENROLLMENTHIPAA SPECIAL ENROLLMENT

►►Employer must notify employees of Employer must notify employees of 
premium assistance available under State premium assistance available under State 
CHIP or Medicaid CHIP or Medicaid –– after model issuedafter model issued

►►April 1, 2010 DOL and HHS must develop April 1, 2010 DOL and HHS must develop 
model state specific model noticesmodel state specific model notices

►►Notice whenNotice when
 Initial plan eligibilityInitial plan eligibility
 Open enrollment seasonOpen enrollment season
 When providing SPDWhen providing SPD
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HIPAA SPECIAL ENROLLMENTHIPAA SPECIAL ENROLLMENT

►►Penalties Penalties ––
 $100 per day for failure to provide notice.$100 per day for failure to provide notice.


