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Delaware Designated Representatives: Statutory Update

ince its enactment, 12 Del. C. §

3339 has permitted the appointment

of a designated representative to
represent and bind a trust beneficiary in
any judicial proceeding or nonjudicial
matter affecting the beneficiary’s interest
in the trust. Although often used in
tandem with 12 Del. C. § 3303, the so-
called “silent trust statue” which allows
a trust instrument to vary or eliminate
a beneficiary’s right to be informed for
a period of time, Delaware’s recently
amended statutory framework regarding
designated  representatives creates
maximum flexibility in the administration
of both “silent” and “non-silent” trusts.

Role of the Designated Representative
During the course of the administration of
a trust, various matters often necessitate
the involvement of trust beneficiaries (for
example, to provide consent or a release
with respect to investment decisions,
distributions or other actions of trust
fiduciaries). Because direct participation
by beneficiaries with respect to trust
administration matters is not always
possible (e.g. silent trusts or in the case
of minor beneficiaries), 12 Del. C. § 3339
permits a designated representative to
stand in the shoes of any nonparticipating
beneficiaries to represent and bind such
beneficiaries in any judicial proceeding or
nonjudicial matter affecting their interest
in the trust—for example, with respect
to a nonjudicial settlement agreement,
pursuant to 12 Del. C. § 3338, or a
modification by consent, pursuant to 12
Del. C. § 3342.

Appointment of a Designated
Representative

The designated representative typically
serves by express appointment as such in
the governing instrument or by subsequent
selection by someone authorized by
the governing instrument to appoint a
designated representative. However, the

need for a designated representative may
arise as a post-execution consideration.

For example, 12 Del. C. § 3547 generally
allows the virtual representation of a
trust beneficiary by another beneficiary
with a substantially identical interest or
a custodial parent of the trust beneficiary.
However, such virtual representation is
prohibited if there is a material conflict
of interest between the representative
and the beneficiary with respect to the
particular question or dispute. So, virtual
representation is not always an option
in the context of family wealth planning
where material conflicts of interests may
exist between a trust beneficiary and his
or her parents or the other beneficiaries of
the trust.

Recent updates to 12 Del. C. § 3339
provide a creative solution to the virtual
representation problem discussed above
by allowing the trustor to appoint a
designated representative when one is
not appointed pursuant to the terms of the
trust instrument. It should be noted that
appointment by the trustor is subject to
certain restrictions contained in 12 Del.
C. §3339(a)(4).

Acceptance by a

Designated Representative

In addition, the revised statutory language
of 12 Del. C. § 3339 modifies the means
by which a designated representative
may accept his or her appointment.
Prior to the most recent amendments, an
appointment became effective only after
a designated representative delivered his
or her written acceptance thereof to the
trustee. However, the revised statutory
language provides that acceptance may be
accomplished through service or similar
action by the designated representative.
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